
Revision: HCFA-PY-87-4 (BERC> attachment 2 . 6  -.4 
march 1387 ?age Sa 

OXB NO.: 0938-0193 

Citation Condition or Requirement 


7 .  	 m a i n t e n a n c es t a n d a r d sf o rc o m m u n i t ys p o u s e sa n do t h e r  
d e p e n d e n tf a m i l y  members u s e dt oc a l c u l a t em o n t h l y  
i n c o m ea l l o w a n c e su n d e rS e c t i o n1 9 2 4o ft h e  Act 

a.  Communityspouses 

1. 	 X s t a n d a r db a s e do nt h ef o r m u l ac o n t a i n e d  
i nS e c t i o n1 9 2 4 ( d )  i s  u s e d .  

X 3 .  The maximum s t a n d a r dc o n t a i n e di n  
S e c t i o n  1 9 2 4 ( d )  ( 3 )  (C) .  

3 .  	 X f i x e ds t a n d a r dw h i c h  i s  g r e a t e rt h a nt h e  
minimum s t a n d a r dd e s c r i b e di nS e c t i o n1 9 2 4 ( d )  
p l u s  a c t u a l  s h e l t e r  c o s t s  n o t  t o  e x c e e dt h e  
maximum s t a n d a r dc o n t a i n e di nS e c t i o n1 9 2 4 ( d ) ( 3 ) ( C ) .  
Thes t anda rdused  i s  $ 

b.Otherfami lymembers  who are d e p e n d e n t  

X 1. 	 A s t a n d a r db a s e d  on t h ef o r m u l ac o n t a i n e di n  
S e c t i o n  1 9 2 4 ( d )  (1) ( C )  i s  used .  

2 .  	 A f i x e ds t a n d a r dg r e a t e rt h a nt h ea m o u n tw h i c h  
w o u l db eu s e di ft h ef o r m u l ad e s c r i b e di n  
S e c t i o n1 9 2 4 ( d ) ( l ) ( C )  were u s e d .T h es t a n d a r d  
used  is  $ 

X c. 	 T h es t a n d a r d sd e s c r i b e da b o v e  are u s e df o ri n d i v i d u a l s  
r e c e i v i n g  home andcommunity-based waiver services  i n  
l i e u  of services p r o v i d e d  i n  a m e d i c a lo rr e m e d i a l  
care i n s t i t u t i o n .  

d .D e f i n i t i o no fd e p e n d e n c y  

The d e f i n i t i o n  o f  dependencybelow i s  used  t o  d e f i n e  
d e p e n d e n tc h i l d r e n ,p a r e n t sa n ds i b l i n g sf o rp u r p o s e s  
of d e d u c t i n ga l l o w a n c e su n d e rS e c t i o n1 9 2 4 .  

" F a m i l ym e m b e r s "o n l yi n c l u d e sm i n o ro rd e p e n d e n tc h i l d r e n ,  
d e p e n d e n tp a r e n t s  o f  e i t h e rt h ei n s t i t u t i o n a l i z e di n d i v i d u a l  
o r  t h e  c o m m u n i t ys p o u s eo rd e p e n d e n ts i b l i n g s  o f  s i t h e r  
i n s t i t u t i o n a l i z e di n d i v i d u a lo rt h ec o m m u n i t ys p o u s e  who 
are  r e s i d i n gw i t ht h ec o m m u n i t ys p o u s e w h o  may bec la imed 
e i t h e r  s p o u s e  f o r  t ax  p u r p o s e su n d e rt h eI n t e r n a lR e v e n u e  
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W E S T  V I R G I N I A  

D E P A R T M E N T  O F  W E L F A R E  

MEMORANDUM 

r F :  october tober 26, 1978 

Commissioner Leon H. Ginsberg 

3M: Richard L. Withers, Legal
Counsel 


subject Powers of the Commissioner to Delegate Authority 

I have been asked by the H E W  regional counsel to render an opinion 
concerning the power of the Commissioner of the West Virginia 
Department of Welfare to delegate authority. 

As you are aware, the authority and powers of the commissionerof 
the Department of Welfare are described at Code Section 9-2-6. In 
particular, 3 9-2-6(16) provides as follows: 

(The Commissioner is authorized and empowered 
to)delegate to the personnel of the Department 
a l l  powers and duties vested in the Commissioner, 
except the power and authority tosign contracts 
and agreements, but the Commissioner shall remain 
responsible therefor." 

Upon reviewing thelanguage in this Sectionof the West Virginia Code, 
it is my opinion that a delegation of authority to any single state 
agency or subdivision of the West Virginia Departmentof Welfare can 
only be withdrawn and/or supersededby an equivalent act dissolving 
such delegation. 

The phrase "but the Commissioner shall remain responsible therefor" 
could apply to either of the precedingclauses; i . e . ,  the phrase 
"to delegate. . .all powers and duties vested in the Commissioner'' 
or the phrase "the powerand authority to sign contractsand agreements." 
Some confusion exists becauseof these two possible interpretations. 

I f  the phrase refers to the Commissioner's responsibility for contracts 
and agreements, there is no need to furtheranalyze the nature of 
delegation under this subsection. The peculiar phrasing (the second 
comma) and the apparent redundancy of suchan interpretation, through 
require considerationof the alternative action whichwould read as 
follows lows: 
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'The Commissioner is authorized and empowered 
to delegate to the personnel ofthe Department 
a1 1 powers and duties v e s t e d  in t h ?  commissioner ssiooer, 
but the Commissioner shall remain responsible 
therefor. ' 

This reading drawsinto question the very natureo f  delegation; 
specifically, it raises the question ofthe scope o f  "responsibility" 
retained by the Commissioner for decisions madeb y  the staff of the 
Department or any subdivision thereof once authority has been delegated. 

Any form o f  administration requiring the Commissionerto make all 
decisions would, of course, be unworkable. Without 8 9-2-6(16),  however,
the Commissioner could still direct that staff membersor employees of 
the agency make decisions which the Commissioner would solely 
responsible for as though he had made the decision himself. The 
Legislature's grant o f  authority to delegate must mean more than "you 
make the decision and 1 ' 1 1  take the credit or  blame." 

The term "delegation" as defined at common law accordingto Black's Law 
Dictionary means: 

"The transfer o f  authority by one person to 
another; the act of making or commissioning 
a de legate." emphasisi s added) 

The Office of Commissioner, itself,is the result of a legislative 
'delegation' or transfer of  authority and responsibility. This act 
o f  delegation from one body or modifiedto another cannot be rescinded 

without a similar act occurring; i.e., new legislation passed and signed 
into law. Logic dictates the conclusion that, once a delegation of 
authority has been madeby the commissioner, such canonly be rescinded 

or modified through a similar act. Once authority has been transferred, 

the Commissioner may not arbitrarily pick
and choose the circumstances 
or decisions which he will retain authority over. The Commissioner may 
act to 'transfer' such authority backto himself, however. The execution 
of such transfer must be substantially equivalentt o  the original actof 
delegation. 

The question still remainsas to the intent of the Legislaturein using 
the phrase"but the Commissioner shall be responsible therefor" especially 
i f  the phrase doesnot apply to the signing of contracts and agreements. 
I n  my opinion, and based upon discussions with legislators,the type of 
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responsibility contemplated here (whetheror not in reference to delegated 

authority or the signing of contracts) is primarily based upon the? 

Commissioner's financial responsibility a s  evidenced by 5 9-2-2of the 

West Virginia Code. I n  this Section the Legislature has expressed its 

concern t h a t  the commissionerb e  responsible "for tSz faithful t h f u l  performance 

of his duties." Besides prescribing the oath of office, the Legislature 

has required the posting ofa performance bond in the amount of $15,000.00 

to be filed with the Secretaryof State's office. The Legislature has 

therefore defined the responsibilities of the Commissioner to be: 


a) 	 to support the Constitution of the 

United States and West Virginia; and 


b) 	 to faithfully discharge the dutiesof 
h i s  office to the bestof his skill 
and jjudgement. (W.Va. Const., Art. I V ,  
Sec. 5). 

No other employeesof the agency are required to execute
a performance bond. 
The type of responsibilitybi 1 i ty referred to in s 9-2-6(16) is, therefore,also a 
fiscal responsibility which is personal to the commissionerto insure the 
faithful performance of his duties. It is not a responsibility for individual 
decisions. The provisionsof 5 9-2-4of the Code are also persuasiveon this 

point. This Section requires the commissionerto appoint and employ such 

deputies, assistantsand others as in h i s  judgment are necessary (cr desirable) 
t o  carry out fully and in an orderly, efficient andeconomicalmanner the 

powers, duties and responsibilities of the Department
and of his office. 

The power to delegate authorityas found in f 9-2-5(16)must therefore be 
read as acor01 corollaryto the duty to appoint personnel asfound in 8 9-2-4 and 
not as mere repitition of it.-
Based upon the foregoing, it is my opinion that, once authority has been 

delegated by the Commissioner to the personnel of the Department
of Welfare, 

individual decisions of the delegatee cannot be overriddenby the commissioner 

without a transfer back to the Commissioner of the authority had been 

delegated. This transfer must be accomplished by an actsubstantially 

equivalent to the act
of delegation; e.g., where delegationis accomplished 
by execution of a written instrument,it can be rescinded by the execution 
of a written instrument. 

I f  you have any questions, please letme know. 


RLW/cs 
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STATE ?LAN UNDER TITLE X I X  OF THE S O C I A L  security ACT 

State: west virginia 

eligibility CONDITIONS AND REQUIREMENTS 

Citation(s) Condition or Requirement 

A. General Conditions of Eligibility 


42 CFR Part 435, 

Subpart G 


42 CFR Part 435, 

Subpart F 


1902(1) of the 

Act 


1902(m) of the 

Act 


Each individual covered underthe plan: 


1. 	 Is financially eligible (using the methods and 

standards described in Parts B and C of this 

Attachment) to receive services. 


2. 	 Meets the applicable non-financial eligibility

conditions. 


a. For the categorically needy: 


(i) 	 Except as specified under items A.2.a.(ii)

and (iii) below, for AFDC-related 

individuals, meets the non-financial 

eligibility conditions ofthe AFDC 

program. 


(ii) For SSI-related individuals, meets the 

non-financial criteria ofthe SSI program 

or more restrictive SSI-related 

categorically needy criteria. 


(iii) 	For financially eligible pregnant 

womeninfants or children covered under 

sections 1902(a)(lO)(A)(i)(IV), 
1902(a) (10)(A) (i) I (VI)
1902(a)(lO)(A)(i)jVII), and 
1902(a)(lO)(A)(ii)(IX) of the Act, meets 

the non-financial criteria of section 

1902(1) of the Act. 


liv) 	 For financially eligible aged and 

disabled individuals covered under section 

1902(a)(lO)(A)(ii)(X) of the Act, meets 

the non-financial criteria of section 

1902(m) of the Act. 
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For thc medically needy, meets the non-financial eligibility conditions of 
42 CFEt Part 435. 

1905(p) of thc Act c. For financially eligible qualified Medicate beneficiaries coverred der 
section 1902(a)( 1O)(E)(I) of the Act, meets thcnon-financialcriteria of 

,
section 1905(s). 

42 CFR 3. Isresiding in the United States and-­
435.402 

a. isacitizen . _  

P.L.104-193 	 Isandimlawfully admitted for permbatat mid- & living in the 
United States prior to August 22,1996, to whom 40qualifying quarters of 
socialsecuritycoveragecanbecreditedandwhootherwisemeets 
Medicaid eligibility criteria 

c. 	 Is a refugee ($207 of INA) and living in the united States prior to August 
22,1996 andwho otherwise meets Medicaid eligibility criteria Coverage 
willremainineffectuntil5yearsafterdateofthealien'sentryintothe 
unitedstam­

d. 	 Is an asylee ($208 ofINA) and living m the United states prior to August 
22,1996 and who otherwise meets Medicaid eligibility criteria. Coverage 
willremainineffectuntil5yearsafterthegrantofasylum 

e. 	 Is analien and Living in the United states prior to August 22,1996, who 
has had deportationwithheld under §243(h) of the INA and who otherwise 
meetsMedicaideligibilitycriteria Coveragewillremainineffectfor5 
yearsafterthegrantofwithholding 

f. 	 Isanhonorablydischargedveteranandanalienoranalienonactiveduty
inthtUnited Statas dforces and tbe spouse or unmarried dependent
children of such individualswho were ti- in the United States prior to 
August 22,1996. 

g. 	 is a refirgee ($207 of INA) enter@ the united States onor after August 
22.19% and wbo otherwise meets medicaid eligibility criteria. Coverage 
will be indeet for 5 years &om the date ofentry 
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h. 	 Is an asylee (6208 of INA) and enteringtbeUnited States on or after 
August 22, 1996 andwho otherwise meetsmedicaid eligibility criteria. 
Coverage d be in effect for 5 years from the date of entry. 

i 	 Isanalien entering the United States onor after August 22,1996 who has 
had deportationwithheld under §243(h) of theZNA and who otherwise 
meetsmedicaid eligibility criteria. Coverage will be in effect for 5 years 

bfromthegrantofwithholding 

J- 	 is Mhonorablydischarged veteran and Malien or an &enon active duty
unitedstatesarmedforcesspouseunmarrieddependent
children of such individuals who were living in the united States on or 
after August 22,1996 andwho otherwise meets Medicaid eligibility 
criteria­

k. 	 isanalienwhoisalawfulpermanentresidentwhocanbecreditedwith 
40qualifyingquarters of Socia! Security cowrage, who entered the United 
States onor after August 22,1996, and who otherwise meets Medicaid 
eligibility criteria shall become eligible 5 years from thedate of la­
permanent residence. Suchqualified aliens who otherwise meet Medicaid 
eligibility criteria will be eligible to rewive emergency services only 
during this 5 year period. 

1 	 isanalienwhoisalawfulpermanentresidentlivingintheUnitedstates 
prior to August 22.1996 who otherwise meets M e d i d  eligibility criteria. 

m 	 Isan alien who has had deportation withheld under $24301) of the 
Immigration and Nationality Act (INA), analien granted parole for at Least 
1 year by tbc INS (§2l(d)(5) of MA,ank granted conditional entry 
under §203(a)(7) of immigration law iaeffect before april 1, 1980, or a 
batteredimmigrantwhomeetscertainrequirements 

TNNo. 



-- 
Supersedes  
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d. Is an alien granted lawful temporary resident status 

under section 210 of the Immigration and Nationality

Act not within the scope of c. above (coverage must 

be restricted to certain emergency services during

the five-year period beginning on the date the alien 

was granted such status); or 


e. Is an alien who is not lawfully admitted for 

permanent residence or otherwisepermanently residing

in the United States under colorof law (coverage 

must be restricted to certain emergency services). 


4 2  CFR 435.40 3 4 .  Is a resident of the State, regardless of whether 
1902(b) of the or not the individual maintains the residence 
Act permanently or maintains it at a fixed address. 

-
L/ State has interstate residency agreement with 

the following States: 


-L/ State has open a g r e e m e n t s  
-

/x/  Not applicable; no residency requirement. 

1 ..TN No. - iJ IU5
Approval Date Effective Date 

TN No. 87-02 
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4 2  CFR 4 3 5 . 1 0 0 8  5 .  a. Is not an inmate of a public institution. P u b l i c  
institutions do not include medical institutions 
intermediate care facilities,o r  publicly operated
community residences that serveno more than 1 6  
residents, or certain child care institutions. 

4 2  CFR 4 3 5 . 1 0 0 8  b. Is not a patierit under age 65 in an institution 
1 9 0 5 ( a )  of the for mental diseases except as an inpatient under 
Act age 2 2  receiving active treatmentin an accredited 

psychiatric facility or program. 


-/T Not applicable with respect to individuals
under age 2 2  in psychiatric facilities or 
programs Such services are not provided under 

the plan 


4 2  CFR 4 3 3 . 1 4 5  6 .  Is required, as a condition of eligibility,to assign 
1 9 1 2  of the his or her own rights,or the rightsof any other person 
Act who is eligible for Medicaid and on whose behalf the 

individual has legal authority to execute an assignment, 
to medical support and payments fo r  medical care from 
any third party. (Medical support is defined as support
specified as being for medical care by a court or 

administrative order.
) 

.-,. ~TN NO. 9 3 - 1 2  . .f ' I T993' _____
EffectiveApproval
Date Date 
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C i t a t i o n  Condition or Requirement 

An applicant or recipient must also cooperate in 

establishing the paternity of any eligible child and i n  
obtaining medical support and payments for himself or 

herself and any other person who is eligible for 

Medicaid and on whose behalf the individual can make an 

assignment; except that individuals described in 

§ 1 9 0 2 ( 1 ) ( 1 ) ( A )  of the Social Security Act (pregnant 
women and women in the post-partum period) are exempt

from these requirements involving paternity and 

obtaining support. Any individual may be exempt from 

the cooperation requirementsby demonstrating good cause 

for refusing t o  cooperate. 

An applicant or recipient must also cooperate in 

identifying any third party who may te liable to pay for 
care that is covered under the State p i a n  and providing
information to assist in pursuing these third parties. 

Any individual may be exempt from the cooperation

requirements by demonstrating good cause f o r  refusing to 
cooperate. 


Assignment of rights is automatic because of State 
law; wv C o d e ,  C h a p t e r  9 ,  9-3-$ and 9 - j - 1 1 .  

4 2  CFR 4 3 5 . 9 1 0  7. Is required, as a condition of eligibility, to furnish 
his/her social security account number (or numbers, i f  
he/she has more than one number). 

TN No. 8 7 - 2  
HCFA ID: 


